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BEFORE THE COMMISSICNER OF STATE TAXES AND
EXCISE, HIMACHAL PRADESH, SHIMLA-171009
Case No. 106/2016-17
(In CWP No. 154 of 2017)
Date of order: 13.09.2021

Representation in the matter of:-

Sh. Azad Singh S/o Sh. Lekh Ram,
R/o Hose No. 791, Village Kishangarh '~
Chandigath(UT) @ sssesseusscm Applicant

Versus

1. State of Himachal Pradesh through Pnnc'; :al:Secretary (Excise & -
Taxation), to the Government of meachal Pradesh, Shimla -2.

2. Excise & Taxation COI‘I‘IIHISSIOI-‘* H imachal Pradesh.

Assistant Excise & TaXation mmlssmner Dlstrlct Solan (HP)

4. Assistant Excise & Taxation CQ, )ssioner, Revenue Dlstnct BBN
District Solan (HP) " '

W

Ceeaees 'Respondents

Present:-

1. MsNarvada Advee}te for the applicant.
2 Shri Rakesh Rana Deputy DII’GGtOI‘ (Legal), Legal Cell, for the

.“";;I%EDresentation:

The 1nstant representation has come up before the undersigned in
consequence to the order passed by the Hon’ble H.P. High Court on
18.01.2017 in CWP No. 154 of 2017; whereby it was held by the Hon’ble H.P.

High Court that:

Consequently, in view of the aforesaid request having been made by learned

counsel. for the petitioner, present petition is disposed of with direction to

respondents No. 2 & 3 to decide the representation (Annexure P-1) within a

period of three weeks, preferably on or before 10.2.2017. Needless to say that

authority concerned, before passing speaking order on the representation having

been filed by the petitioner, shall afford an opportunity of being heard fto the
™ petitioner. Petitioner to submit copy of the instant order to the concerned
T <
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authorities to enable them to do the'needful within the stipulated period. Pending

application(s), if any, also stands disposed of.

In compliance with orders above, the applicant has preferred the instant
representation.

II. Case History:
1. The briefs in the matter are that the applicant above was a partner of a Toll

Lessee firm M/s Raman Kumar, Baddi-Barotiwala-Dherowal Unit in

Revenue District BBN, for the financial year 2011-12. The applicant was,

also, a liquor-licensee for the year 2014-15 in the districts of Solan
(Kumarhatti, Unit No. 33), Sirmour (Govindghat, Unit No. 23) and
Revenue District BBN (Panjehra, Unit No 13) iﬁ;;_:the State of Himachal
Pradesh. Subsequent to PUBL_IQN@TICE, dated95-03-2015, issued by the

Excise & Taxation Commjssidﬂé; Himachal Pfad_csh, applications were

above hquor Vend U ,1ts The payable : _
amounting 0T 62 13, 188/- for the above Umts was also paid by him. The
appllcatlons'.;of the applicant above were neither taken on record nor

accepted by the Department on the grounds that he was one of the partners

_in a defaulter ﬁrm M/s Raman ‘Kumar, toll lessee under the Himachal

::.:;Pradesh Toll Ac 197‘5 ‘he ﬁrm above was a declared defaulter worth 2 1,

P

8 88, 458/- for the  year 2011 12, under the HP Tolls Act, 1975. So, in
: s and }ndltlon No. 6 of the PUBLIC NOTICE issued vide No.
7-588/2014-EXN-5949-76, dated 05-03-2015, by the Excise & Taxation
Commissioner, Himachal Pradesh, he could not have participated in the
Excise Allotments 2015-16, hence renewal applications of the applicant
were rejected. The applicant through instant representation submitted that
since he had already deposited a sum of X 62, 13, 188/- as License renewal
fee, and as the Units were not renewed in his name, so, the above amount
along with payable interest @ 18% per annum may be refunded to him as
per below clause 2.25 of the ANNOUNCEMENTS -

If the allotment in respect of any vend/unit made by the Selection

committee is rejected or not confirmed by the Financial

Commissioner (Excise), the deposits of basic license fee/security made
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by the concerned applicant(s) us mentioned in Paras 2.20 and 2.21
above, shall be refunded to such applicant without any interest
thereon. Deposit of security shall confer no right on the applicant for

the grant of a license.

2. Aggrieved by the provisions of the ANNOUNCEMENTS, whereby his

III. Case Proceedings:

1.

-ié':iwas last heard on 18 08

order was reserv

applications for the rene‘walx of licenses were not accepted, the applicant
filed writ petition é)efore the Hon’ble HP High Court, mentioned in the
introductory above. It is imperative to mention here that before approaching
this forum, the applicant had approached the Hon’ble HP High Court by
way of three Civil Writ Petitions being numbered as 1972 and 2077 of 2015
decided on 08-03-2016 and 154 of 2017 cusposed off on dated 18-01-2017,
ed to demde the representatlon annexed

54/2017, of the appellant

wherein, respondent has been dir

as Annexure P-1 in the CWP N

In comphan :.lth the orders of the Hon’ble HP ngh Court, the matter, in

order to afford opportumty of bemg heard to the applicant, was listed for

heanng on Varlous dates smce b 07—2017 On one pretext or other, major

) aged four dlffe nt counsels in the matter, the matter

2021; thef parties were heard in the matter and the

on the;day The same is being released today.

IVv. Argumenfs of the Applicant:

The Counsel for the applicant, Ms. Narvada submitting written arguments

in the matter contended that:

1) The applicant denies the assertion of the department that he is a defaulter

under HP Tolls Act; since, as on this day, there are no acts of aversion of
any excise duty, whatsoever, by applicant to the respondents and no
demand is pending against the applicant and so he, in an arbitrary and
illegal manner, cannot be made to suffer by issuance of list containing
names of blacklisted defaulters; consequently, the impugned action of

debarring him from renewal of Units, in pursuant to the communications
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dated 15-01-2015, 22-01-2015 and 05-03-2015, is unreasonable and has
been implemented. without affording reasonable opportunity of being
heard in as much as the applicant was made to suffer huge financial losses
due to this communication;

2) The applicant had only signed the bidding documents for the Financial
Year 2011-12 for the firm M/s Raman Kumar, toll lessee and no
partnership deed was executed;

3) Till date no notice has been received by the applicant regarding paying of
any amount on behalf of the lessee;

4) Default firm partner M/s Raman Kumar had filed one writ petition before
the Hon’ble HP High Court and the Court had stayed the demand as
created for the year 2011-12 in wh1chthe Department alleged that the
applicant was partner; hence M/s Raman Kumar cannot be treated as
defaulter under the HP Tolls Act 1975;

5) As per information available w1th the apphcant the land and other assets

E _ , 1975 as a surety, provided that he
is given a reasonable opportumfy of bemg heard in the matter;

7) And Whlle making announcements on 05-03-2015 for renewal of the
licenses for L-14 Vends it was ‘notified by the Department that the holder

""'__'of L-14 llcense Wlll be perm1tted to renew their licenses and accordingly

V. Reply by the Department:

Mr. Rakesh Rana, Deputy Director (Legal Cell) submitted for the
Department that the State Govt. vide its letter dated 15-01-2015 had
conveyed the approval to blacklist the defaulters of the dues of the
\ Department, including their sureties, and, further, to debar such
r(? defaulters from participating in all processes including Tender-cum-

Auction, Renewal, Draw of Lots, and Negotiation etc. initiated by the

4 of 1o



Department, in order to gl:ant various licenses under the HP Excise Act,
HP Tolls Act or under any other Departmental enactment in future. The
Excise and Taxation Commissioner conveyed the aforesaid approval to
the subordinate authorities vide letters dated 21-01-2015 and 12-03-
2015, requesting the authorities not to allow the defaulters and their
sureties to participate in the process of allotment/renewal of excise vends
for the year 2015-16 and also lease of right to collect toll for the year
2015-16. The communication issued above had prior approval of the
State Govt. and therefore, the contention of the applicant that the
aforesaid impugned communication is illegal, arbitrary and beyond the

powers of the Excise & Taxation Comrmssmner HP is not tenable and as

such the representation being de : of 'any mer1t i1s liable to be

dismissed.
VI. Findings:

I have heard the contentlons put forth by both the parties and carefully

perused the record, 1mpugned notlces dlrectlons from the Department,

various -re':(}-esenta'_:ons subnutted by the applicant to various authorities,

the rephes ‘of the am horltles below and;fldIrectlons by the Hon’ble High

dep031ted with the Department but refundable to him on account of non-

renewal of llcensé ﬂf Excise Units for the year 2015-16 in the Districts of

Slrmour Solan anc _Revenue District BBN.

2. The State Govt v1de its letter dated 15-01-2015 had conveyed the approval
to blacklist the defaulters of the dues of the department and their sureties
and to debar them from taking part in all processes including Tender-cum-
Auction, Renewal, Draw of Lots, and Negotiation etc. initiated by the
Department in order to grant various licenses under the HP Excise Act,
2011, HP Tolls Act, 1975 or under any other Departmental enactments in
future. Aforesaid approval was duly conveyed to the subordinate authorities
vide letters dated 21-01-2015 and 12-03-2015, requesting the authorities

not to allow the defaulters and their sureties to participate in the process of

(—ab/- allotment/renewal of excise vends for the year 2015-16 and also lease of

right to collect toll for the year 2015-16. In view of the fact that the
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:;:-';‘app licant :W

directions to blacklist the defaulters and debar them from participating in
the bids, renewals were from the Government and were duly issued through
PUBLIC NOTICE also, vide No. 7-588/2014-EXN 5949-76, dated 05-03-
2015 and incorporated in ANNOUNCEMENTS for the year 2015-16,
would not render these directions as arbitrary and illegal. Clause 2.7 of the
ANNOUNCEMENTS under sub-clause (iv), for the relevant year provided

as under :

2.7 (iv) He should not be a defaulter of any Government dues and
should have cleared all the arrears, if any, due to be paid
by him by the date of filing of application for allotment.

Condition No. 6 of the PUBLIC NOTIL]" above also provided as under:

6. The licensee should not be a defaulrer of Government dues and

should have cleared all arrears, i

r renewal. S defaulfers shall not

date of filing of applicati

be granted remewal and the

pplications shall summarzly be

rejected.

Hence, the contentlon of the apphoant that dlrections are arbitrary and

: The llcen‘ S of the Umts above could not be renewed in his name as the

artn in a defaulter firm M/s Raman Kumar, and, thus,

"'."under above im gned di ectlonq was blacklisted on non-payment of toll

dues of X1, 8T, 8¢ 458/— on account of lease amount, interest and penalty
1ev1ed in respect of Baddi-Barotiwala-Dherowal Toll Unit for the year
2011-12. It is Worthwhlle to mention here that the Financial Commissioner
(Appeals) vide order dated 16-08-2017 in Appeal No. 7/20015(Toll Tax),
has, though, ordered a compensation of X 1, 69, 93, 590/- to the firm; the
Deputy Commissioner (State Taxes & Excise) Revenue District BBN has
informed that an amount to £ 45, 87, 520/-, as on this date, is still payable
by the applicant as arrears under the Himachal Pradesh Land Revenue Act,

1954.

. Further perusal of the record also reveals the fact which is, also, not denied

by the applicant that the applicant had duly signed the bid sheets when the
firm M/s Raman Kumar was allotted the lease of right to collect toll for
Baddi/Barotiwala-Dherowal Unit for the financial year 2011-12. Thus, the
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applicant was one of the bfdders of the firm, along with S/Shri Raman
Kumar Rana, Nangal (PB) Kuldeep Grover, Moga (PB), Ashwani Guleria,
Kangar (HP) and Gurdlal Singh, Jakhera, Una (HP) The applicant along
with above bidders were declared as successful bidder vide letter No. EXN-
BBN-Toll-2010-2011-3326, dated 24-03-2011. So, he cannot deny being a
partner in the above firm.

5. As per terms of the Toll Lease, the applicant, along with other partners,
were to abide by the terms and conditions of the Toll Announcements
2011-12 and deposit the entire lease fee within the same financial year. But
perusal of the record, in the matter, reveals that an office order dated

8.10.2012 was issued by the concerned istant Excise and Taxation

Commissioner to the firm M/s Raman K c 051t an amount of Rs 1,

87, 88, 458/~ on account of balance. toll license fee interest, penalty and
TDS. Aggrieved against the dem .d above, Shn Raman Kumar, a partner
in the firm M/s Raman Kumar ﬁled C1v11 Writ Petmon No. 9588/2012

before the Hon’ ble_HfP':-?;zHJgh Cour ._._The writ petltlon was filed by Sh.

Raman Kumar in thc 1nd1v1dua1 capa01ty and not as representatlve of the

,t a party-m;the above CWP as the same was filed by

petltloner as. 1e was

Sh Raman Kumar in the individual capacity and not as representative of
the";-ﬁ_r,m added by:-.the fact the stay above was conditional and was subject
to deposxttof < 32,00, 000/-. ‘

. thé Hon’ble High Court, M/s Raman Kumar filed an

6. On directior
appeal before the Financial Commissioner (Appeals) against the above
amount of T 1, 87, 88, 458/-. The Financial Commissioner (Appeals) vide
order dated 16.8.2017 allowed a compensation of X 1, 69, 93, 590/- to the
firm and directed the respondents to settle the account of the appellant
immediately. Accordingly, the accounts of the appellant were settled at 348,
85, 622/- by the Respondent No. 4.

7. An update status report from the Districts of Solan, Sirmour and Revenue
District BBN was sought in the matter. It has been reported and informed

(@2 by the Deputy Commissioner (State Taxes & Excise) Revenue District
" BBN that the firm M/s Raman Kumar, in which the applicant above is a

7 e fv




Ig/‘/

partner, is still in arrears by T 48, 85, 622/- as on 28-01-2021. Vide his
office letter dated 28-01-2021 the Deputy Commissioner (State Taxes &
Excise), Revenue District BBN has also recommended that an amount of %
12, 05, 633/- deposited by Shri Azad Singh, the applicant, towards renewal
fee of vends in respect of BBN District for the year 2015-16, may not be
refunded to the applicant on account of above pending arrears. So, the plea
of the applicant‘that he is not a defaulter is also not true. It is still on records
that the firm M/s Raman Kumar is under the arrears of toll revenue for the
year 2011-12, which the firm is not paying for the last nine years. No
person can be allowed to be in arrears of the Govt. dues as the non-payment

of such dues adversely affects financial pesition of the State which

ultimately affects the growth of the e. As such the applicant being

partner of the defaulter firm w e amount due, being
partner in the aforesaid firm an_._::as such cann ve escape from thereto.
Since, the applicant had also entered into a commer01al contract so, he
cannot, now, back out and contend not to abide by the terms and conditions
and provisions of the TolI Act and Toll Announcements for the year 2011-
12. An amount of % 48 85, 622/- is stlll payable by the firm as on today.

The apphcant Jomtly and severally is liable to pay the above pending

that nothing is due from him is

hough no‘ _otlce was requlre to-be given to him, yet, the applicant was

1ssued notices dated 01 11-2011 and 04-08-2012, regarding non-payment of

toll- fees. The contentlon of the applicant that no notice was given to him is,

therefoie;;-“rrong and is contrary to the facts on record.

. Similarly, Deputy Commissioner (State Taxes & Excise), Sirmour has

reported that a sum of X 8, 52, 100/- deposited by the applicant for renewal
of vends for the year 2015-16 has not been refunded to the applicant for
being defaulter under HP Tolls Act, 1975 in the Revenue District of BBN
and has requested for forfeiture of same into government account to set off

the pending arrears.

10.As per report, dated 26 October, 2018 by the Deputy Commissioner (State

Taxes & Excise), Dilstrict Solan, the applicant Shri Azad Singh is liable to
pay a sum of X 16, 47, 244/- on account of audit objections raised by the
audit party in respect of Kumarhatti Liquor Unit (vear 2014-15). He has
also informed that a sum of T 18, 58,250/ has been deposited by Shri Azad
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Singh as renewal fee etc. for the year 2015-16, but the vends could not be
renewed in his favour, as he was declared a defaulter under the HP Tolls
Act by the In-Charge Revenue District BBN. It has also been informed that
the licensee above was issued notices on dated 30-09-2014, 29-12-2015,
30-12-2015, 29-06-2016, 02-07-2016 05-10-2018, and 02-08-2018 to reply
to the objections raised by the audit, but for the want of compliance by the
applicant, the matter is still pending for disposal. So, in view of above
pending clearance by the Deputy Commissioner (State Taxes & Excise),
District Solan, the applicant is not only a defaulter under the HP Tolls Act,
but, also under the HP Excise Act, 2011 and clearance certificate should be

procured by the applicant to get the amount refunded to him.

11.Since the applicant is still a defaulter a as”to pay toll arrears (X 45, 88,

522/-) to the department, therefor

taking part in the Liquor reta and
deposited by him as securities cannot be refunded to hnn lest the dues
pending against his ﬁrm are cleared and a clearance certlﬁcate from the

concerned Deputy Comrmsswner (State Taxes & Exc1se) of the Districts is

not produced in the matter by the firm MJ s Raman Kumar.

12.In the ms g

Severally.,' fd?all acts of the firm done while he is a pariner. '

Therefore, the appellant, as such, has no grievance whatsoever to agitate
before this Forum. Therefore, as long as “No Dues Certificate” is not
produced vis-a-vis liabilities above, the representation is not maintainable

at this stage and deserves to be dismissed on this score alone.

VII. Conclusion:

%b In view of the discussion hereinabove, the  reports of pending arrears

__ under the HP Tolls Act, 1975 for the year 2011-12, pending audit
objections against the applicant under the HP Excise Act for the year 2014-



15 in respect of Kumarhatti vends, non-appearance of the applicant before
the District authorities for the disposal of pendency on account of arrears
under the Tolls Act, pending Audit paras in District Solan and absence of
“No Dues Certificate” from the competent authorities below, the claim of
refund by the applicant is rejected. He is directed to obtain “No Dues
Certificate” from the Deputy Commissioner (State Taxes & Excise) of
District Solan and Revenue District BBN, respectively, before his
representations for refund of amounts is considered. The representation
above, of the applicant, seeking refund of money is also dismissed for lack
of initiation to settle his accounts to finality and for the want of requisite

response from the applicant to liquidate the liabilities towards government.

The applicant is directed to associate himself with the Deputy

Commissioner (State Taxes & Excise), Distri and Revenue District

BBN to settle his accounts to fine

Representation abox‘/effi-:i:sj;:-‘i5ﬁébcordiﬂé1§(§3iiﬁisposed off. All concerned be

informed accordingljff File be cdﬁsi-gned to records. e

o
(Yunus, L.A.S.)

issioner of State Taxes & Excise

Himachal Pradesh

23510

H/CoST&E/2021-22- Dated: |~ -1

Addl. Commissioner (ST&E), South Zone, Shimla-09.

2. Sh. Azad Singh S/o Sh. Lekh Ram, R/o Hose No. 251, Sector 21-A
Chandigarh (UT).

3. Assistant Excise & Taxation Commissioner, District Solan (HP).

4. Assistant Excise & Taxation Commissioner, BBN Baddi, District
Solan (HP).

5 Assistant Excise & Taxation Commissioner, Nahan, District
Sirmour (HP).

6. Shri Rakesh Rana, Deputy Director (Legal), Legal Cell, O/o

Commissioner (ST&E), HQ.
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to the

q@ﬁ{\l— U‘/Ul Read
A Commissioner of State Taxes & Excise

Himachal Pradesh



